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INTRODUCTION

This case arose from a grievance filed by thenkh@ok and Fernie
Teachers’ Association on May 5, 2009 regardingractive by School District No. 5
(Southeast Kootenay) that employees remove meatefiam bulletin boards and

classroom doors and to remove buttons that exmtepsétical opinions. The



Teachers’ Association initiated the grievance ateg 3 Provincial Matters grievance
under Article 6.4 of their collective agreement.eTarties met, but were unable to
resolve the grievance. On Mach 17, 2010, the Briislumbia Teachers’ Federation
(the “BCTF” or the “Union”), the certified bargamg agent representing the
Teachers’ Association, referred the grievance botration under Article 6.7 of the
collective agreement in a letter to the BC Puldzhool Employers’ Association
(BCPSEA, the “Employer”), the accredited bargainaggnt for School District No. 5
(Southeast Kootenay). At the time the grievancs filad, a collective agreement
containing all current terms and conditions of emgpient in a collective agreement
between the BCPSEA and the BCTF as those termgdppl School District No. 5
(Southeast Kootenay) was in force.

The parties presented their cases through arégtatement of facts and
extensive argument. At the outset of the heathmey agreed to my jurisdiction.
AGREED STATEMENT OF FACTS

On October 16, 2008, the BCTF launched a politieanpaign entitled
“When Will they Learn.” The campaign had three m@iessages:

*  When Will They Learn
special needs neglected

*  When Will They Learn
177 schools closed

*  When Will They Learn
10,000 overcrowded classes

This campaign took place prior to municipal elestiopwhich include the election of
school trustees, which occurred in November 200Be campaign resumed in January

2009, addressed to the May 12 provincial electibhe campaign was reported widely



in newspapers and other media in the province anlided paid advertisements in
many locations. The BCTF also produced three \@deopart of the “When Will They
Learn” campaign.

The BCTF, together with other unions, also chaéshprovisions of thElections
Act, passed by the Liberal government of British Cddwarthat limited on advertising
expenditures by third parties during the 60 daysrpo the beginning of the 28-day
election campaign. The BC Supreme Court ruled that expenditure limit was
unconstitutional. After its successful court chadle, the BCTF spent approximately
$425,000 for political advertising before and dgrthe 28-day election period.

The Director of Instruction/Human Resources indttistrict No. 5 (Southeast
Kootenay) send an e-mail to all principals on A@B, 2009 advising them that
political posters or information should not be tkged in school hallways, classrooms
or on school grounds. The director further advidemt materials pertaining to the
Union could be displayed on assigned bulletin b®gmebvided in each staff room. In
Steeples Elementary School on or about May 1, 2608,teachers posted materials
related to the “When Will They Learn” political caaign outside their classroom
doors in the hallways of the school. The class®marare near the school entrance in a
place where parents could easily see them. Shafty the materials were posted,
perhaps the same day, the principal directed thehtrs to remove them from the
classroom door and school hallway areas and toatesteir display to the staff room.

Early in May 2009, prior to the May 12 provinciaelection, a teacher from
another school brought a grade 6 student to Patiididdle School for transition to

grade 7 classroom experience. The teacher wout@nbwhich said “When Will They



Learn.” The principal at Parkland Middle Schoaledied the teacher to remove the
button. She complied. At about the same time, abng principal at Pinewood
Elementary School observed the same teacher wetdmgWhen Will They Learn”
button. The acting principal did not advise thacteer to remove the button, as she did
not understand that the e-mail from the Directolnstruction/Human resources did not
refer to the wearing of buttons.

Also at Pinewood Elementary School, a studentisesvteacher, who worked
with individual and small groups of students innaall classroom, posted one side of
the “When Will They Learn” poster outside of heasdroom door and one side of the
poster inside the classroom door. The teacher witdt parents in her classroom
regularly, and parents spoke to her about the podte particular, one parent asked
about the special needs neglected message, atebtiteer responded that the teachers
were asking for more support for special needsestisd After the poster had been
displayed for approximately two weeks, the actimn@ple directed the teacher to
remove it. The acting principal told the teachleattthe political poster was not
appropriate, and the teacher removed the postertie classroom.

At Mount Baker Secondary School, the principaliseld a teacher to remove a
bumper sticker/postcard with the “When Will Theyake” political message from the
window of her classroom facing into the hallwayheTbumper sticker/postcard was
located where parents entering the school coulditses could students entering or
leaving the classroom. The teacher complied with instruction to remove the
materials from the window.

At other schools in the School District, princpaéported that the “When Will



They Learn” campaign materials were not preseiénschools other than in the staff
room or on union bulletin boards.

The Cranbrook and Fernie Teachers’ Associatioh aeme-mail to the Director of
Instruction/Human Resources on May 1, 2009 advisthg Director that the
Association disagreed with the direction given tm@pals. The Association further
stated that if the Districted continued with itsedition to principals, a Step 3 grievance
would be filed.

The Director replied by letter on May 4, 2009,testing the position of the
District, citing previous arbitration awards andaurt decision that addressed the issue
of information posted in schools where students thed parents could see them. In
the case of the schools where this issue hadnarteere were no teacher bulletin
boards which parents could see—»bulletin boards westaff rooms.

The Association filed a grievance on May 5, 20@garding the direction to
employees to remove materials from bulletin boaotisssroom doors and to remove
buttons they were wearing.

The parties attempted to resolve the grievance tlae BCTF referred the matter
to arbitration, including my appointment.

BACKGROUND

Before an examination of the parties’ positionsl dhe analysis necessary to
resolve this grievance, a brief review of the baokgd of the disputes between the
parties, including freedom of expression, is appad@. In Re British Columbia
Teachers’ Federation and British Columbia Publich&sl Employers’ Association

[2009] unreported, (the “Dorsey award”) Arbitratioorsey discussed these factors in



his decision on class size and composition, astlagd British Columbia courts in
decisions discussed below.

The provincial government granted teachers’ orgdions the right to bargain
over a variety of subjects, including class sizd aomposition and other workload
issues in 1987. Previously, the BCTF had launchednstitutional challenge to the
existing exclusion of teachers from full bargainmghts under th&€€anadian Charter
of Rights and Freedonsthe Charter’). Three rounds of bargaining followed from
1988 to 1994. Most collective agreements contapredisions regulating class size
and composition, including language which recogmizenditions specific to school
districts or schools. A number of bargaining ingessled to strikes, interest arbitration
awards or both.

In 1995 the province enacted legislation thataegdl negotiations at the level of
the school district with provincial bargaining beesn the BCTF and the BCPSEA.
Initial rounds of provincial bargaining were diffit. Legislation barring strikes in
education during a provincial election was pasgetid96. The two provincial parties
signed their first collective agreement, with tlssiatance of a mediator in 1996. That
agreement generally preserved local agreements, that addition of some provincial
language. The agreement included a provision foeveew of all issues related to
staffing of schools to a committee with represewst from the BCTF, the BCPSEA
and the provincial government.

The review process produced data, but no agreebeween the parties. The
subsequent round of bargaining ended in an agrdebeween the BCTF and the

provincial government, rather than the BCPSEA.héligh the agreement provided for



no salary increase for teachers, but did coveosdir non-enrolling teachers. The
members of the BCPSEA rejected the agreement. [&bmslature enacted the
settlement as part of a renewed collective agreeoerun from July 1998 to June
2001. Implementation of the agreement was difficuhcluding a number of

arbitrations.

Negotiations for a new collective agreement (thiedtround of province-wide
negotiations) commenced in 2001. Teachers commddimoéed job action in the fall,
and the Minister of Labour directed the Labour Refes Board to designate essential
services. When little progress was made in banmgginthe government passed
legislation in January 2002 (Bill 27) that enactedicomes for collective bargaining. It
eliminated a number of local agreements, and maddatwage increase and provided
for a commission to recommend improvements in cblle bargaining in education.
The agreement expired in June 2004.

At the same time, the government enacted Bill B&t texcluded school
organization, class size and composition and stuaieth non-enrolling teacher rations
from collective bargaining. The act establishduiteation to implement the legislation
by May 2002. An award was issued despite the atfolsthe BCTF to appear. The
BCTF challenged the award successfully in the B@r&ue Court in a decision issued
in January 2004. The provincial legislature thearturned the Court decision and re-
instated the arbitration award effective July 1020

The BCTF launched a campaign criticizing the gowent’'s actions. Some the
materials in the campaign were designed to be giggmarents during parent-teacher

meetings. Several school boards ordered thatslige removed from teacher bulletin



boards in schools and directed teachers not taisisclass size issues in parent-teacher
interviews or to make BCTF materials available &mgmts. The Union grieved these
actions, and Arbitrator Munroe ruled that the sd¢hboards’ actions violated the
Charter.

The BCPSEA appealed the award to the Court of AbpéAfter a thorough
review of the application of th€harter to public school teachers, the Court sustained
the award. The Supreme Court of Canada denieeé keeappeal.

Continuing the pattern of litigation, the BCTF ehed a constitutional challenge
to Bill 27 and Bill 28. Other actions involved tdetermination of class sizes under the
existing legislative framework. Ultimately, the atlenge to Bill 27 and 28 was
generally successful in a decision by the SupremartCf British Columbia in April
2011.

The parties did not reach agreement on a newativdeagreement in 2004. An
impasse occurred in September 2005, followed bitdinjob action by teachers. The
government responded by legislation extending thlkeaive agreement to June 30,
2005. This action provoked a complete withdrawadervices, the appointment of an
Industrial Inquiry commission to facilitate the mewund of bargaining. The strike
ended on October 24, 2005.

PREVIOUS DECISIONS

The case before follows a series of disputes letvileese parties concerning the
right of teachers, collectively or individually, &xpress their views on public issues in
the province. Several of these earlier cases ware gf the history of collective

bargaining between the parties described above. ddwsions have provided an



extensive body of jurisprudence by arbitrators, rtoin British Columbia and the

Supreme Court of Canada. The parties directed tteptaon to these decisions in the

course of their argument. Each contained languegarding the rights of teachers to

communicate their views in one of various locations

In the summer and fall of 2004, the BCTF conduetgablitical campaign prior to
the 2005 provincial election. As part of its camgpathe BCTF sought to purchase
advertising space on the outside of buses opebgt#te Greater Vancouver
Transp9rtation Authority When the Authority redalsto accept political advertisements,
the teachers and other organizations challengegdsiion in court. Eventually, the
Supreme Court of Canada upheld the Court of Appredlexpressed its support for the
placement of political advertisement on buses. G@eater Vancouver Transportation
Authority v. Canadian Federation of Students—Brit@olumbia Componen2009 SCC
31, [2009] 2 S.C.R. 295 (the “Greater Vancouven$pertation Authority” decision).
The first of the arbitration decisions we British Columbia Public School

Employers’ Assn. v. British Columbia Teachers’ Fatlen [2004] 129 L.A.C. (H-‘) 245,
[2004] B.C.C.A.A.A. No. 82 (Munroe) (“the Munroe avd”). After the government
imposed a collective agreement in 2002, teachetegted in a variety of ways. Some
school boards ordered teachers to refrain fromraéf@ms of political activity in
schools. The Union grieved these orders. Adaitrunroe heard the grievances and
dealt with a number of issues arising from schaartds’ directions to teachers not to
engage in political activity on school propertyr particular, relevant to this case,
teachers were told not to post certain materialeeaoher bulletin boards in schools

where students and parents might see them. Sbbaddls further directed teachers that
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class sizes and collective bargaining issues wetréorbe discussed parent-teacher
interviews and that BCTF documents on these sugiuld not be provided to parents.
The arbitrator upheld the teachers’ grievance. BGESEA appealed the award to the
BC Court of Appeal. Iire British Columbia Public School Employers’ AssBritish
Columbia Teachers’ Federatid2005] B.C.J. No. 1719, 257 D.L.R.”()4385 (“the Court
of Appeal decision”), the Court upheld the Munreeaed. The Supreme Court of
Canada denied leave to appeal in 2005.

Another case determined whether teachers couldmuoncate their views
regarding a provincial standardized test (the Fatiod Skills Assessment, FSA). In
2006, some school boards prohibited teachers fremdisg home pamphlets in
envelopes for parents opposing the use of the F34ain, the Union grieved and
Arbitrator Kinzie upheld its grievance ifRe British Columbia Public School
Employers’ Assn. v. British Columbia Teachers’ Fatlen (Pamphlet Grievance)
[2008] B.C.C.A.A.A. No. 51, 172 L.A.C. K‘l) 299) (“the Kinzie award”). In his award,
the arbitrator concluded that the tests in questvere clearly an educational matter,
and some teachers had a different view from thed#tinof Education concerning the
value of these tests.

Arbitrator Steeves reviewed the law regarding leeg freedom of expression in
2010 in a 2010 case concerning the right of a Eathpost a “Staff Representative”
sign outside of the door to her classroom. In avaase arising from a teacher’s right to
post a sign outside of her classroom door statbigff Representative.” The Union
grieved an order to remove the sign, and Arbitr&taeves concluded that the order

violated S. 2(b) of th€harter. Re British Columbia Public School Employers’ Assn.
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British Columbia Teachers’ Federation (Head Griegan[2010] B.C.A.A.A. No. 32,
193 L.A.C. (4“) 65 (“the Steeves award”).

The most recent case in the series arose whehoaldgoard instructed teachers
to remove black armbands worn as an expressiorotég against the requirement that
they administer the FSA. The Union grieved theegrdnd Arbitrator Burke denied the
grievance inRe British Columbia School Employers Associatiartio8l District No.
73 (Kamloops) and British Columbia Teachers’ Federss/Kamloops Thompson
Teachers Association (Freedom of Expressja@) 1] unreported, (“the Burke award”)

The Employer presented an award dated January R@O®British Columbia
Employers’ Association (School District No. 39 (Yanver)) and British Columbia
Teachers’ Federation (Vancouver Teachers’ Fedemitfancouver Elementary School
Teachers’ Associatior(Hall)... Counsel for the Union objected to comsation of the
award on the grounds that it resulted from an eixgedrbitration. Article 10(i) of the
collective agreement between the party’s statesetk@edited arbitration awards are to
have “no precedential value.” The article alsovides that there should be no reasons
for judgment “beyond those which the arbitrator rdeeappropriate to convey the
decision.” The award is clearly marked as expeddigd contains 13 pages of text
explaining the reasons for the conclusion the @twt reached. It contains no
reference to the collective agreement. Based isnlithited evidence, | conclude that
the award should be governed by Article 10(i). r€f@re, it cannot be entered in this
case to support either party’s argument.

PARTIES’ POSITIONS

The Union argued that its case falls under twoviptes decisions on political
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activity by teachers, the Munroe award and the ColuAppeal decision. The Union
position was that the direction to teachers in Graok to remove materials they had
posted and buttons they were wearing violated thghts to freedom of expression
under theCharter. Evidence in the agreed statement of facts didimdude any
disruption in schools caused by the display ofrttaerials in question. Nor was there
evidence of any complaints by parents or confusiorong students. The intended
audience for these materials was the parents ahdr ohembers of the school
community who came to the school or had contadt thi¢ teachers.

Section 2 of th€harter states:

Everyone has the following fundamental freedoms

(a) freedom of conscience and religion,

(b) freedom of thought, belief, opinion and expr@ssincluding freedom of the

press and other media of communication,

(c) freedom of peaceful assembly; and

(d) freedom of association
The Supreme Court of Canada, Retail, Wholesale and Department Store Union,
Local 580 v. Pepsi-Cola Canada Beverages (Wesit) [2002] 1 S.C.R. 156 Pepsi-
Cola) expressed an expansive view of freedom of exjmessncluding advocating
change and improving the wider social, politicatl @tonomic environment. linwin
Toy Ltd. v. Québec (Attorney Generflp89] 1 S.C.R. 927 [twin Toy’), the Court
stated that the first step in determining whetheedom of expression has been limited,
contrary to theCharter, is to examine whether the conduct in questiqgraogected by s.
2(b) of theCharter. The second step is to determine whether theoserpr effect of

the government action is to restrict freedom ofregpion.

British Columbia case law supports the protectmfnteachers’ freedom of
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expression in a school setting. The 2004 camplagghvarious components, including
flyers critical of government action respectingsslasizes and composition. At least
some school boards advised teachers that they ocotiljgost these materials on teacher
bulletin boards in areas within the school whetglshts and their parents would have
access. School boards also advised teachershiatwere not to distribute certain
documents to parents during parent-teacher int®s/@ otherwise on school property.
The Union grieved these directives on the grourndd they violated the teachers’
freedom of expression under s. 2(b) of @iearter. Arbitrator Munroe ruled that the
Charter applied to school boards and that the directivds@kstrict teachers’ freedom
of expression under s. 2(b) of tGdarter, that the directives were not saved by S. 1 of
the Charter (the Munroe award). As noted above, the CourfAppeal upheld the
award, and the Supreme Court of Canada denied teapeal.

Subsequently, in the Kinzie award, the arbitratomcluded that the standardized
tests in question were clearly an educational madted some teachers had a different
view from the Ministry of Education concerning tihalue of these tests to students’
education. He stated (at para 100)

In my view, discussion on such issues betweenhtgacand administrators,

teachers and parents, and administrators andntpaferther the values of

democrqtic discourse and truth finding which uhderthe freedom of
expression.
He cited the Court of Appeal decision supporting alue of political expression on
school grounds. He found that the employer’'s @dfts permit teachers to send the
pamphlets home with students violated the teacHfessdom of expression under s.
2(b) of theCharter. He further concluded (at para. 129):

Neither the method nor the location of the teaghexpression of their concerns
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was such as to remove the teachers’ expressionsnzierns about FSA testing
from the protection of Section 2(b) of the Charter

The final precedent cited in teachers’ freedom)giression was Steeves award, a
case arising from a teacher’s right to post a sigiside of her classroom door stating
“Staff Representative.” The arbitrator concludeat tfthe order to remove the sign was a
violation of the teacher’s Section 2(b) rights untttee Charter.

In the Union’s view, the employer in this case kadceded that the instruction to
teachers to remove their political materials anttdms violated s. 2(b) of th€harter.
Therefore, the Employer bore the burden of justdyits actions under s. 1 of the
Charter.

Section 1 of th€harter states:

The Canadian Charter of Rights and Freedorgsarantees the rights and

freedoms set out in it subject only to such reabtmlimits prescribed by law as

can be demonstrably justified in a free and deataxsociety
If an infringement of S. 2(b) of th€harter has occurred, the courts turn to s. 1 to
determine whether the infringement is justified &rree and democratic society.” The
test applied in such circumstances were statetidytupreme Court of CanadaRnv.
Oakes[1986] 1 S.C.R. 103Jakes.

Stated briefly, analytical framework akesis that the party seeking to uphold a
limitation on freedom of expression must demonsttit:

1. There is a pressing and substantial objective

2. The means are proportional,

a) The means must be rationally conneici¢ke objective;
b) The means should impair the rightite las possible; and
c) There must be proportionality betwdsminfringement and the objective.

Chief Justice Dickson, writing for the Court @akes expanded on the meaning of

those principles. The Union pointed out that regest that: limits on the rights and



15

freedoms in the Charter are exceptions to theieggmguarantee’ (at para. 66).

The next step in the analysis of the principlewvegoing this case is the
application of s.1 of th€harter. The Union pointed to the contextual factors tloein@©
of Appeal identified in its decision involving theeparties. These factors include:

(a) The nature of the harm and the inability to measure

(b) The vulnerability of the group;

(c) That group’s subjective fears and apprehensioraohh

(d) The nature of the infringed activity.

The Court noted that two of these factors werevegleto the case before them: the
nature of the harm and the nature of the infringeitlity.

In the case before me, the Union argued thatregasonable to infer that teachers
would fear discipline if they failed to follow tremployer’s directive. They followed the
rule of “work now and grieve later.” Consequenthgne was disciplined, but their
freedom of expression was restricted when the oxdsrissued.

The nature of the activity is also important. Tbaion asserted that the
expression in this case was political expressismpat of the BCTF “When Will They
Learn” campaign. Such expression is part of thre galues protected by tl@&harter, a
principle supported by the Court of Appeal in tlase on an earlier dispute over political
expression in schools. The Union further argued tihe political expression in question
was non-partisan, and that it followed the provahgovernment’s removal collective
agreement provisions covering class size and coitigrogrom the parties’ collective
agreement. While some materials in the campaigre vegitical of the provincial
government, they did not endorse any political ypafthe “When Will They Learn”

campaign was launched before the 2008 municipatietes, when voters choose school

trustees. Candidates for trustee positions are@ecessarily identified with a party, so a
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non-partisan message was appropriate. The Coukppéal commented favorably on
the value of discussion of class size and composidind the posting of materials on
bulletin boards. Discussions on those subjects aveahance public confidence in the
school system. “Partisan” is defined in terms lkgggance to a party, which does not
describe the “When Will They Learn” campaign. Tleeidion of this board should not be
based on the propriety of partisan political litara in schools.

The Supreme Court of Canada has stated thatrtesfep of thé@akestest is to
determine if the objective is “of sufficient imparice to warrant overriding a
constitutionally protected right or freedom” (atr@a69). The Court stated that the
objective should relate to concerns which “are girgs and substantial in a free and
democratic society before it can be characterizeaffeciently important” (at para 69).

The Employer identified five objectives as jusidiion for the limitation on the
teachers’ actions in this case.

a) Schools must be politically neutral.

b) Prohibition of partisan political messages in palaieas is necessary for the

maintenance of public confidence in the schooleyst

c) Students must be insulated from partisan politic@ssages while at school.

d) Prohibition of partisan political messages dispthypg teachers is needed to

ensure the professionalism of the teaching staff.

e) Regulation of partisan buttons is a necessary &erof a principal’s

authority to manage and organize schools.

The Union position on these points was first thatytrelate to partisan political
activity. As stated above, the Union declared thase materials were non-partisan. In
addition, the Court of Appeal supported the dutpath a school board and teachers to
“ensure public schools are and seen to be placas apd receptive to a wide spectrum of

views, particularly in political discourse (at p&®). The Union agreed that protecting

children from hateful or discriminatory speechmdactrination would be a pressing and
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substantial objective, but the materials in thisecdid not fall into that category. The
Court further commented that teacher professiomalisregulated by the B.C. College of
Teachers and the legislation under which it opsraleeacher professionalism is not a
proper objective for the school board to suppsrtése. Finally, the Union
acknowledged that principals have authority to nganechool property, but the
principals’ actions in this case were overbroad.

The next stage of tH@akesanalysis is that the employer must demonstrate a
rational connection between the objectives andrtbans used to achieve them. In
Oakes the Supreme Court described the rational conmeets follows:

.. . the measures adopted must be carefully degdimachieve the objective in

guestion. They must not be arbitrary, unfair agdzhon irrational considerations.
In short, they must be rationally connected toahgective (at para 70).

In the Union’s view, the Employer sought to exclydetisan politics from schools. The
Union denied that its materials were partisan. dihectives were not rationally
connected to the objective of protecting studemfindoctrination and maintaining
public confidence in the school system. In presioases between these parties,
Arbitrator Munroe ruled that the posting of matkyian bulletin boards did not interfere
with the operation of the school. The Kinzie awfmand that forbidding the distribution
of pamphlets discussing the FSA was not ratior@lynected to the employer’s
concerns. Similarly, Arbitrator Steeves found it employer had not demonstrated
that the removal of the “staff representative” sigas reasonably and demonstrably
justified. The Ontario Labour Relations Board testa similar conclusion iRe
Hamilton-Wentworth District School Board v. ElenagtTeachers’ Federation of

Ontario [2002] O.L.R.D. No 2676Hamilton-Wentworth
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Overall, the Union argued that the lack of anydence of harm when the
materials and buttons were present in the sch@ntsdstrates that limitation on freedom
of expression was not rationally connected to aging and substantial objective.

The second step of the proportionality tesDekesis that the “means, even if
rationally connected to the objective . . . shanlgair ‘as little as possible’ the right or
freedom in question” (at para 70).

The Union argued that the employer’s directionridtl meet the minimal
impairment test iDakes The Court of Appeal found that school boarddaddave used
lesser means to minimize any disruption in the afp@m of the schools short of a
complete ban on the use of pamphlets distributgxtents (at para 67). Similar
measures were open to the school district in e c

The Union further argued that when consideringréstriction on freedom of
expression, the correct test is to examine theesgprn in question. It is not correct to
consider other avenues of expression availableacdhiers as evidence of the expression
in question was minimally impaired. See the Cofihppeal,supra.ln Peps-Colahe
Supreme Court upheld the right of a union to engagecondary picketing although it
had the right to picket at primary locations. Asar principle applies in this case.

In the Burke award, the arbitrator considered otheans of expression as part of
her S. 1 analysis. The Union disagrees with thatysis, which the BC Court of Appeal
rejected in its 2005 decision, citigpsi-ColaandRe Committee for the Commonwealth
of Canada v. Canadd911] 1 S.C.R. 139. The Ontario Labour RelatiBosrd reached
a similar conclusion under tl@ntario Labour Relations Aah Hamilton-Wentworth.

Arbitrator Steeves found that the right of teachiergost materials on bulletin boards did



19

not extinguish the right of a teacher to post a sigtside her classroom.

The third component of the proportionality tesOakesis the balance between
the deleterious and salutary effects of the bame Supreme Court has emphasized the
importance ofChartervalues inOakes so the Union argued that any assessment of the
effects of a restriction on freedom of expressiarstracknowledge the importance of the
right in question. In other cases involving teashthe Court has restricted freedom of
expression when the expression was hateful andmisatory, which was itself contrary
to Chartervalues. In the present case, no evidence of adwemsequences from the
wearing of buttons and posting of materials ingbleool was presented. The materials
themselves did not offer@hartervalues. InMultani v. Commision scolare Marguerite-
Bourgeoys[2006] 1 S.C.R. 256, the Supreme Court foundttadeleterious effects of
a prohibition against a student wearing a kirpanveighed its salutary effects.

In the case at issue, the ban denied parents accegsrmation on educational
issues and sent teachers the message that theg wiere not valued within the school,
while no deleterious effects were demonstrated.

The Employer argument began with a discussioh@BCTF political campaign,
which it asserted was obviously directed agairstLiberal government. It took issue
with the accuracy of the themes in the teachersénads. For example, the Employer
did not concede that special needs students hadriaegected. The parties participated
in a process by which class size issues were agltiesulminating in the Dorsey award
cited above. The assertion that 177 schools had tlesed did not acknowledge that
new schools had been opened or enrolment dechaéfiad prompted some closures.

The BCTF initially launched its “When Will They L@ campaign in the fall of 2008,
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prior to school trustee elections. The campaigs rgdaunched in January 2009 with
television ads in several languages, and a videvouTube. The video was called “May
12-Time to Make a Choice.” Other elements of thpaign did not mention any
political party by name, but did state, “things getting worse for BC students. When
the provincial government won’t learn, how will ckids?”

The 2008-2009 BCTF political campaign was anoéwvent in a history of
political advertising by the teachers’ organizatishich resulted in litigation relevant to
this case. In the fall and summer of 2004, the BGtRged an advertising campaign in
anticipation of the 2005 provincial election. Theion sought to purchase
advertisements on the outside of buses operatdteb@reater Vancouver Transportation
Authority. The advertisements referred to fewacters, school closures and a
statement: “Our students. Your kids. We're spagkut for.” The Transportation
Authority refused to post the advertisements bex#usy violated a policy barring
advertisements that were political (broadly defindthe Supreme Court of British
Columbia heard an appeal from the Canadian FedaratiStudents and the BCTF.

In ReGreater Vancouver Transportation AuthoranadiarFederation of
Students--British Columbi@omponent [2009] 2 S.C.R. 295, the Court discussed
length the protections that should be offered tdipal advertising under th€harter.
Thus, the Court accepted that the BCTF advertisiag political.

During this same period, the provincial governnygagsed legislation in 2008 to
limit third party advertising in the pre-campaigeripd (i.e. the 60 days before the 28 day
campaign period). The BCTF and other unions chg#d the constitutionality of the

third party spending limits. The unions allegeditttie limits breached s. 2(b) of the
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Charter. The Court of Appeal ruled that curtailing thpdrties’ expression on political
issues when candidates and political parties wetreastricted did not minimally impair
the right to freedom of expression. The “When VWhley Learn” campaign was captured
by the legislation, and it was treated as politeoghression by the court. The Employer
argued that the campaign was a partisan politexalpaign that sought to defeat the
incumbent Liberal government. If the “When Will&hlLearn” campaign was merely an
expression of opinion on educational issues byBIG&F, the electoral spending limits
would not have applied.

According to the Agreed Statement of Facts, a rermobteachers brought BCTF
campaign materials into schools. In all caseswdrencipals instructed them to remove
the materials, they complied. In one case, invigha teacher wearing a “When Will
They Learn?” button, the principal did not reaatdnese she did not understand that the
e-mail referred to buttons. In one case a pargh#diabout the message referring to
neglect of special needs, and the teacher respdhdeteachers were asking for more
support for special needs students. In the mgjofischools in the District, principals
reported that the campaign materials were not ptese¢he schools other than in staff
rooms or on union bulletin boards.

The Employer pointed to the legislative framewfmkthe operation of schools in
British Columbia, in particular th8chool Acand Regulations issued under &t In
general terms, thBchool Acsets out management rights for School Boardslaad t
officials they appoint to administer schools. Thies of teachers are stated in terms of
providing teaching and other educational servisasquired by School Boards.

Beyond the legislation, the courts have commeatethe nature of the school
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environment, the power of teachers over studentsanenvironment, the vulnerability of
students to their teachers and the mandate oféescdchools and school boards. In
Ross v. New Brunswick School District No.[1896] 1 SCR 825, the Supreme Court of
Canada commented on the importance of teachensegrity of the school system, their
positions of trust and influence over their studenfeachers are seen to be the medium
of the education message by the community, boimtchoutside of the classroom. The
Employer drew from this decision the conclusiort fhzblic schools and their teachers
must be free of preference for any one point ofwaa religion, politics, ethnicity and
other controversial issues. Preference for aipalipoint of view can create an
environment of exclusion and intimidation for stotseand parents who may disagree.

American decisions support the neutrality of temshn similar terms. In
California Teachers Association v. Governing Boafdéan Diego Unified School
District, 45 Cal App. 41383 (1996) , ( a case that involved teachersing&uttons)
the court stated that “the only practical meandisgociating a school from political
controversy is to prohibit teachers from engagmgalitical advocacy during
instructional activities” (at p. 6).

In Re British Columbia Teachers’ Federation and Sobéach4rs’ Association
and British Columbia Public School employers’ Asatbon and the Board of Education
of School District No. 62 (Sooke) (Kathryn SihotaARD Assessment—Professional
Autonomy and Disciplinef2009) unreported (Sooke award), Arbitrator Dorsey
examined the status of teachers as employeess$he was the right of the school
district to discipline a teacher who refused to auister a district-wide assessment tool.

The arbitrator concluded employees, teachers dbang “unfettered discretion to
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comply with or refuse to comply with employer pai or directions” that relate to their
professional duties (at para 144).

In conclusion for this section of the Employeaigument, counsel emphasized
the line of teachers to the integrity If the scheydtem; the role of teachers as a
significant part of the “unofficial curriculum” baase of their status as the medium of
instruction; the importance of the perceived intggyf teachers to the integrity of the
school system; the role of teachers in molding goonmds; the importance of teachers to
public confidence in the school system and thetppos of trust and confidence of
teachers. In addition, children are impressionahbk “vulnerable” to messages from
their teachers. Teachers are subject to direévion their employer, and their exercise
of their duties must not frustrate the duties anlds assigned by the employer and
statutes and regulations. Thus, teachers mustimdfiom political advocacy while at
school to avoid controversy and to disassociatestheol from the views expressed.

The Employer conceded that the teachers’ actimithis case fell under s. 2(b) of
theCharter. Starting with the Munroe award, the rights @deers to express their
concerns about class sizes to parents during peeacher interviews, including handing
out related information to parents, have been vestkby arbitrators and the courts.
Arbitrator Munroe held that the expression of viewgarent-teacher interviews was
protected by S. 2(b), and the school board’s probrbdid not meet the test of s. 1 of the
Charter. See also the Kinzie and Steeves awards. Theigmployer in this case relies
on s. 1 of theCharter.

The Employer position was that the order issuethbyDirector of

Instruction/Human Resources on April 23, 2009 wasagonable limit on teachers’
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“partisan political expressions” in schools undet sf theCharter. There was no issue
that the April 23 e-mail met the test of “prescdld®y law” according to the provisions of
the School Actand the School Regulation. The Court of Appealsien upheld the
Munroe award on this point.

Similarly, the Employer accepted that it bore ¢in@s of proving that the
restriction on freedom was justified under s. 1.

The starting point for a s. 1 analysi€akes plus later decisions expanding on
the Oakesprinciples. As the Union stated in its argumenger this analysis, the
adjudicator must consider the two-step examinatiche evidence.

The Employer also relied on the contextual factarstained in the Court of
Appeal decision, which the Union had raised presigun particular the nature of the
harm and the inability to measure it and the vdbdity of the group. In addition, the
Court of Appeal identified another contextual facs follows: “Some deference is
owed to the School Boards’ judgment because theglacted by members of the
community they serve to operate public schoolsfq&2).

In discussing the nature of the harm test, therGuAppeal did not “discern any
potential harm from the posting of materials orclao®l bulletin board” (para 50). The
distinction the Employer drew between the factthefCourt of Appeal and this case was
that the BCTF materials were partisan as parisafaimpaign to defeat the Liberal
government. The materials were not part of paresther interviews or any connection
between the message and specific educational igsties schools in question. The
Employer argued that the “main exposure” for thefession’ was students, and using

“captive children” to present the Union’s politicakssage in regard to the provincial
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government harmed the integrity of the school syste

The second contextual factor was the vulnerabititthe group. The BCTF
political message was general to the provincediretted at particular schools. None
the less, students could not be expected to disshdetween alleged problems with the
school system and the circumstances of their pdaticchools. Parents too are
vulnerable to messages delivered by teachers vhai@wved as a credible source of
information about education. In tRessdecisionsuprg the Supreme Court of Canada
noted the vulnerability of young children to thess&ges conveyed by their teachers, at
para 82.

After considering the contextual factors, akestest should be applied,
beginning with the school board’s pressing and wuhisl objectives. The first such
objective is to maintain political neutrality infsmols. School districts must avoid any
appearance of support for political parties ortpal issues. When a teacher advocates
political views or opposition to a party, this undes on the political neutrality of a
school. To permit materials in support of onetdl position or party will invite
requests from other groups to exercise the sarhg ngluding teachers who may
oppose the positions of the BCTF.

The principle of political neutrality of public grtoyees has been accepted by the
courts in other jurisdictions. laraser v. Nova Scotia (Attorney Gener§l)986] N.S.J.
No. 124 (S.C.), the provincial government sougHintat the political activities of civil
servants. The goal of the statute in questiontvassure a politically neutral and
impartial civil service, an objective the Court erged (at p. 10).

The Supreme Court of Canada concluded that |¢igisléhat restricted the rights
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of individual public servants covered by t@barterwas justified under s. 1 @sborne
v. Canada (Treasury Board991] 2 S.C.R. 69, noting that the importance aidtrality
of the civil service was not contested in that dgsga 57). The Ontario High Court of
Justice ilRheaume v. Ontario (Attorney-Genergl®89] O.M. No. 1931 endorsed a
statute preventing municipal employees from rundiangolitical office on the grounds
that the restriction on employees was reasonatderns 1 of th&€harter. The U.S.
District Court for the Southern District of Newohk in Weingarten, et al. v. Board of
Education of the City School District of the CifyNew York et al.2008 U.S. Dist.
LEXIS 83256 Weingarten upheld the right of teachers to place candidelsted
campaign materials on union bulletin boards, baitmevear political campaign buttons
related to the 2008 U.S. presidential electiorcimosl, deferring to the judgment of the
school board on the issue of the buttons.

The Public Service Commission of Canada listsralyar of political activities in
which federal public servants cannot engage, inetuthe distribution of campaign
literature in political elections. THeublic Service Employment Agefines “political
activity” broadly, to include any activity in supp@f or in opposition to a political party.

The British Columbia government addresses the igEpelitical neutrality of its

employees. The most relevant provision in the &ieds of Conduct states that

“partisan politics are not to be introduced inte thorkplace.”

The second pressing and substantial objectivEnmgloyer argued was the
maintenance of public confidence in the schoolesyst The primary authority for this
proposition is the Court of Appeal decisiesapra The Court stated at para 59:

It may also be seen as the School Board’s dutyjraseed as teachers’ duty, to

ensure public schools are and are seen to besptaeen and receptive to a wide

spectrum of views, particularly in political disgse. In my view, these
objectives are sufficiently important to justifgrae limit on teacher’s freedom
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of expression if the other steps of the Oakesaiestnet.

The Court of Appeal considered the posting of maeon teacher bulletin
boards in areas where students and their paregts see them. The subject matter of
the materials was the BCTF view of government pedion class size and other
educational matters which might have been reletaamdividual students and their
parents. The Court stated at para 50:

However, while it may be reasonable to infer thatroutine discussion of class

sizes contemplated by the BCTF to advance itsigadlagenda might to

undermine public trust in the administration of #thool system, it is

difficult to see how discussion about class sizé composition in relation to the

needs of a particular child by an informed anttalate teacher could do

anything but enhance confidence in the schooksysLike the arbitrator, |
cannot discern any potential harm from the postingaterials on a school
bulletin board.

The Employer argued that the fundamental distncitn this case from the facts
in the Court of Appeal was the nature of the materi The buttons and other materials in
this case referred to a broad political campaigor o a provincial election. The
materials reviewed by Arbitrator Munroe and the ot Appeal referred to specific
education issues that could affect individual stusi@nd would thereby interest their
parents.

The third pressing and substantial objective efEmployer was its desire to
insulate students from partisan political messaggke in school. Students could see the
materials in this case. Since teachers are inipositf authority and students are a
captive audience, school boards want to avoidatistons that political messages from
teachers could cause. Arbitrator Kinzie recognikesiconcern in his decision on the

provincial testing program. He required that matsibe distributed to parents in sealed

envelopes so that students would be sheltered drgnpolitical message. In her award
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dealing with teachers wearing armbands, Arbitr8iarke accepted the employer’s
argument about the vulnerability of students tatjwall messages from teachers.

The fourth objective raised by the Employer isnied to ensure teachers’
professionalism. The B.C. College of Teachersgeizes this objective in its Teachers
Standards for the Education, Competence and ProfedsConduct of Educators in
British Columbia, which states:

Educators are responsible for fostering the ematjesthetic, intellectual,

physical, social and vocational development oflstus. They are responsible for

the emotional and physical safety of studenducitors treat students with
respect and dignity. Educators respect the diyeirsitheir classrooms, schools
and communities. Educators have a privilegedtioosof power and trust.

They respect confidentiality unless disclosuneeuired by law. Educators do

not abuse or exploit students or minors for peak@exual, ideological,

material or other advantage.

In the view of the Employer, teachers should rsa their position to advance a
political agenda.

While the Employer in the Court of Appeal case md argue the issue of teacher
professionalism, the arbitrator and Court discussiedtheir decisions. The Court agreed
with the arbitrator’s view that teacher professimma is linked to the maintenance of
public confidence in the school system. Howeves,Gourt did note that the College of
Teachers receives complaints about teachers’ miofes conduct.

The fifth pressing and substantial objective ttigosl| district sought was the
maintenance of the right of principals to manage @iganize schools. That right is
enshrined in th&chool Acin general language that confers on school baaeds

responsibility for operating schools and princigalks parallel responsibility for the

schools they manage. TBehool Acgives school boards the right to make rules
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respecting the operation, administration and mamage of schools they operate.
Principles have the right to exercise professiqudgment in managing schools.
Arbitrator Kinzie recognized that the employer hiaé right to control what was sent
home to parents through students at school. AtbitiSteeves accepted that the
employer’s objective in removing a sign placed ml&s teacher’s office was the
exercise of the principal’s authority to manageosdiproperty. He agreed that the
employer had met the firQakestest, i.e., the pressing and substantial objettive
warrant overriding &harterright.

The second stage in tlakesanalysis the Employer must meet is the existence
of a rational connection between the objectivestaedneans used to achieve them. This
is the first of the three-part proportionality issundeiOakes As the Supreme Court of
Canada stated idealth Services and Support-Facilities SubsectagBiaing
Association v. British Columbi2007 SCC 27, at para 148:

the government must establish on the balanceotfgimilities, that the means

adopted in the Act are rationally connected taeagchg its pressing and

substantial objectives.

The Employer’s position was that there was a naticonnection between the
order to remove the political materials and thesgireg and substantial objectives to be
achieved, i.e. the need of the School Districegutate the schools, maintenance of
political neutrality, etc. The Steeves award comt@é on the right of the principal to
regulate the school property.

The secon®akestest is the requirement that any action to limeefexpression

should impair that right no more than necessaméet the objective sought. The Court

of Appeal, for example, found that preventing teastrom discussing class sizes and
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specialist services with parents did not the mihimg@airment test (Court of Appeal
decision, para 68). By contrast, the limitatioms$his case are minimal in that they apply
only inside schools. All other fora are availatddeachers. The message limited in this
case was issued before a provincial election andhgdo defeat the incumbent
government.The teachers’ message had no necessary relevaang school in the
District. The Court of Appeal decision supported tree discussion of public issues by
teachers in schools. However, the Employer pointégdhat the Court’s decision was in
the context of parent-teacher meetings or politicaterials on teacher bulletin boards.
Neither circumstance applies in this case.

In Osborne v. Canada (Treasury Boarfi)991] 2 S.C.R. 69 the Supreme Court
of Canada reviewed legislation which restrictedpbhtical activities of public servants.
The Court accepted the objective of preservinghthérality of the civil service. The
Court found that the statute failed the minimal @nment test because it prohibited all
political activity without distinction as to thepg of work the civil servants performed.
The limits the Court reviewed were much greaten tise in the present case. The
Employer has not sought to restrict many politaetivities by teachers. Instead the
dispute arose over activity during working time wleecaptive audience was present.
Arbitrator Burke applied this rule by stating thia¢ limits in her case applied only with
students, with other forms available for free spe@t pp. 62-63). In this case, teachers
were not seeking to discuss educational issuespaithnts. Rather they were focusing
on students first and only incidentally on parents.

Moreover, the parties in this case have negotiptedisions in their collective

agreement covering the posting of Union materidlse collective agreement gives the
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Union the right to post its materials on bulletmabds provided in each staff room in
each school building. They could have negotiateaddier language on expression.
Again Arbitrator Burke supported this position ierlaward, at p. 67, pointing out that
teachers had “many other forums that are availablleem, including parent/teacher
interviews, media outlets; School Board and PACetmngs.”

In her conclusion, counsel for the Employer reradéd her position that the
materials in question were partisan. Thus, tHeanalysis should be straightforward. If
the materials were not partisan, then the othexabibes should determine the outcome.
Three other awards, Kinzie, Burke and Hall, alcresd a similar conclusion after the
Court of Appeal decision.

ANALYSIS

Both parties made numerous references to theeeadses in which they had
litigated the scope of freedom of expression bghless. It is appropriate to begin the
analysis with a review of the principles governfrepdom of expression by teachers the
courts and arbitrators have established.

The Supreme Court of Canada has addressed tleeabfe@edom of expression
on many occasions since tGaartertook effect. Overall, the Court emphasizes the
broad protections that the Charter confers onasiszaffected by actions of government
and its agencies. The earliest case cited to nsdérwan Toy, supra. The case arose
from a challenge to Quebec consumer protectiosli#gpn which prohibited commercial
advertising directed at persons under the age .ofTh& Court set out the principles for
analyzing alleged violations of the guarantee eéffom of expression at para 55. The

first step in the analysis is to determine whetheractivity is protected by the guarantee.
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The exceptions, not relevant in this case, areiactivhich does not convey meaning or
conveys meaning through a violent form of exprassilh the activity does fall within the
protected sphere of conduct, the second step iarthlysis is to determine whether the
purpose or effect of the government action wagstrict freedom of expression. The
Court found that the government’s purpose in retstigy advertising were covered by s.
2(b) of theCharterand had to be justified under s. 1 of @learter. The Court then
applied theDakestest, on which both parties relied in the caseigeme.

A second case on which BC arbitrators and juhaige based their opinions is
Pepsi-Colasupra That case involved secondary picketing and wasd @ the Steeves
award (at para 38). At para 32Répsi-Colathe Court stated:

The core values which free expression promotesidiectelf-fulfilment,

participation in social and political decision madgi and the communal exchange

of ideas. Free speech protects human dignity lrmdght to think and reflect
freely on one’s circumstances and condition. ltve$ a person to speak not only
for the sake of expression itself, but alos to ad® change, attempting to
persuade others in the hope of improving one’sdifd perhaps the wider social,
political, and economic environments.
The Court ruled that picketing is a form of expressand entitled to protection under the
Charter, although it can be regulated by the caurtegislation.

The point of departure for analyses of restriction freedom of expression for
teachers is the Munroe awastipra All arbitrations following the Munroe award have
used his analysis as the starting point for themctusions. See the Kinzie awasdpra
the Burke awardsupra the Steeves awarsiypra Some of the points before the
arbitrator in Munroe are now settled law. The igaragreed that teachers have rights of

free expression protected by s. 2(b) of@@arter. The Employer agreed that its actions

had restricted those rights and based its caskeeoexiception contained in s. 1 of the
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Charter. The Employer agreed that the purpose of the $dfuard’s instructions were to
restrict teachers’ freedom of expression and basexse on s. 1. A number of forms of
expression by teachers in the workplace, inclugiogters on union bulletin boards
(Munroe), signs outside of classroom doors (Steedescussions in parent-teacher
meetings (Munroe) and notes sent home to paretisstvidents in sealed envelopes
(Kinzie) are now accepted forms of freedom of egpi@n by teachers. The conclusions
in the cases just cited all concerned politicalenats related to educational policy or a
decision by a teacher to identify herself as amnepresentative.

The arbitrator’s conclusions in the Munroe decisi para 49 are relevant to this
case:

Those of the teachers who chose to do so, wezrdirtg, as teachers in their

work environment, to express themselves on eduatissues, either by

posting flyers on what the Statement of Case tadishers’ bulletin boards

(although in areas of the schools where paremisaments have access), or

by handing out materials during parent-teacherurtws. The issues had

arisen as part of the collective bargaining leetwvthe BCPSEA and the BCTF,

and ultimately in the context of the provinciavgonment’s legislative

intervention in collective bargaining, but thasimply to state the context

in which the communication was intended to ocewt i@ which the School

Boards’ prohibition was promulgated; it does natvide a justification for

concluding that Section 2(b) of the Charter waseamgaged at all. In my view,

based on the authorities, if the School Boardahitnition can be justified, it is

not by the diminution of the meaning of freedonegpression in Section 2(b) of

the Charter, but rather under Section1. ...

In its 2005 decision, the Court of Appeal settbiat principles to govern this
subject in its review of the Munroe award. The @€asustained the arbitrator’s ruling
that questions about the freedom of expressionldhmiconsidered under s. 1 of the
Charter, not by limiting the scope of s. 2(b). In partany the Madame Justice Huddart
stated at para. 34:

In my view, the arbitrator correctly decided thgugned directives restrict
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content. If they did not, and it became necesgadecide whether the forums--

parent-teacher interviews and teacher bulletindmanvoke the values

underlying the guarantee, it seems self-evidaattdiscussion of political issues
relevant to school administration with parentpasting information about those
issues on school bulletin boards fosters political social decision-making

and thereby furthers at least one of the valudguying s. 2(b). . . .

Madame Justice Huddart further stated (referringreser v. Public Service Staff
Relations Board[1985] 2 S.C.R. 455) at para 65:

... as with public servants in Fraser, teachansot be ‘silent members of

society’ in light of the importance of a free amthust public discussion of public

issues’ to democratic society. The School Boaaasot prevent teachers from
expressing opinions just because they step ormtmosgrounds. School grounds
are public property where political expression naestvalued and given its place.

Taken together, these authorities stand for a lengdl of protection for freedom
of expression under th@harter. Exercise of this right is regarded as a fundadaien
element of Canadian democracy, and restrictionp@ssible, but not easily justified.
Furthermore, teachers are not deprived of thig bgtvirtue of their position as
employees of school boards or the mere fact tieagxipression occurs in their
workplaces. Their rights extend to the discussibaducational policy issues in the
contest of a provincial election.

Counsel for the Employer argued vigorously thattachers’ materials,
including their buttons, first, were political.h&ve no trouble accepting that position. In
fact, the Union agreed with that proposition. Evide appended to the Agreed Statement
of Facts contained statements by the then presaiehe BCTF that the Union spends
substantial funds in political advertising, in plaeicause it does not affiliate to political
parties or contribute to them. The Union has distadd its right (and that of other

organizations wishing to influence public opinida)use purchase advertisements on

transit busesGreater Vancouver Transportation Authority, supras the Court stated at
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para 18:

The objective of the BCTF in seeking to post tligeatisement was to increase

public awareness of changes in the public educatystem which the BCTF was

concerned about and to express disapproval of ttlumeges, in advance of the

provincial election of May 17, 2005.

The Transportation Authority appealed the decistwothe appealed the decision
to the Supreme Court of Canadayéater Vancouver Transportation Authority v.
Canadian Federation of Students—British Columbian@onent[2009] 2 S.C.R. 295)
which decided that the Union’s s. 2(b) rights hadrbinfringed. It then applied as. 1
analysis In brief, the Court ruled that restaog on advertising imposed by the
Transportation Authority failed to minimize the impment of political speech and
placed an “unjustifiable limit” on the respondenight under s. 2(b).

As the Employer pointed out, the “When Will Thegdtn” campaign fell under
the definition of “election advertising,” so it waffected by a provision of tHe&lection
Actthat imposed spending limits on all third partiesjuding groups and individuals, in
the 60 days prior to the election campaign peribde BCTF challenged that limitation
as an infringement of its s. 2(b) rights.

The challenge succeeded before the Supreme CldBiritish Columbia British
Columbia Teachers’ Federation v. British Columb#datorney General)2009] B.C.J.

No. 619, basically on the grounds that the restnistwere overly broad and thus were
not justified under s. 1 of tH@éharter. In reaching his conclusion, Mr. Justice Cole made
a number of observations relevant to this casee pl&intiff unions argued that it was
“virtually impossible to separate issues relatingallective bargaining from those

relating to an election’ (at para. 78). The Coajected this argument on the grounds

that unions do not have a constitutional rightdeeatise regarding collective bargaining



36

issues. At para 244, Justice Cole stated:

At its core, election advertising is an advertismgssage that promotes or
opposes, directly or indirectly, a registered it party or the election of a
candidate. Itincludes an advertising messagetdkat a position on an issue
with which a registered political party or a carat&lis associated, commonly
referred to as issue advertising.

The Employer pointed out that the materials ataga the electoral spending case
were the same as those that gave rise to the efm® Ime.

After reviewing the authorities and the partiesspions on this point, | conclude
that the advertising in the schools was not partida essence, the Employer has sought
to re-characterize materials that were clearlytigali into partisan materials because they
were distributed prior to an election, either myrat or provincial.

The materials that led to the grievance were seaoginct, typical of short
statements that often occur in political campai¢mether words, the expressive content
was modest. The dictionary definition of “partisanied by the Union refers to an
adherent to a party or position (a noun) or charasttc of a partisan (an adjective). In
other words, there should be a link to a partyoones political organization. The
materials presented were issue advertisementsthén words, they addressed
educational issues, not broader political philoseplor policies. They did appear in
conjunction with municipal or provincial electiorigjt they did not mention a political
party, let alone endorse one. The longest brocsuenitted to me stated: “Maytftz
please remember our kids when you vote in the poiaf election.” It also contained
several references to the provincial governmertf®as in the three areas highlighted in

the campaign. | find them included in the desaipof “issue advertising” in the

election spending case cited above. The buttod®#rer literature did not urge readers
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to vote against the government, although they wetieal of provincial policies. The
BCTF did not endorse any candidates in the writtevisual materials before me, in
contrast to th&Veingartendecisionsupra The first use of these materials was in
connection with elections for school boards, whaock nominally non-partisan in British
Columbia. | should add that | received copiestdision and YouTube advertisements,
but they obviously did not attract the attentiorired Employer in the workplace.

Without identifying causes or attributing blame history of collective
bargaining in education in the province summariaeove in this award is marked by
heavy government involvement both in collectivegaaming and in educational policies.
The government legislated province-wide bargaimm$95, followed by legislation
barring strikes during a provincial election cangoeain 1996. Local agreements
including provisions on class size and compositvene preserved in legislation
imposing a collective agreement in 1998. In 2@B&2,government eliminated a number
of local agreements and ultimately enacted Bile2d 28, which removed a number of
provisions from collective agreements. The resu#t highly centralized system for
making many educational decisions.

The pattern of government intervention in bargagmersisted through several
provincial governments, including periods when eaictine political parties represented
in the legislature controlled the government. Urttese circumstances, any interest
group that wished to criticize some conditionsahaols, including class size, facilities
for special needs students and the like, is likelggdvocate policies contrary to those of
the governing party. Almost any political position educational policy as it relates to

classroom activities involves some reference tgytheernment, explicit or implicit.
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The Court of Appeal has expressed its suppothiright of teachers to advocate
on educational policies. Interest in such questisrikely to be high before elections.
To restrict political advertising during those peis would fail the minimal impairment
test under s. 1.

Counsel for the Employer challenged the accurédlyeostatements, especially
“177 schools closed,” and “10,000 overcrowded @assShe provided me with a copy
of the Dorsey award that dealt with classes the¢eaed the established limits in
exhaustive detail. Even if | accept that the statets in the campaign were inaccurate or
exaggerated, they fell within the range of advergdhat exists in political debates in this
province. TheCharter protects freedom of expression. That freedom doéeslepend on
a neutral assessment of the accuracy of the o@r@ERpressed.

With these conclusions established, it appropt@tern to theDakesanalysis to
determine if the restrictions on freedom of expm@sseet the tests of s. 1 of the
Charter.

The Court of Appeal (at para 48) identified comtak factors that speak to the
degree of deference to be given to the means clioseplement a policy. The parties
agreed that two of those factors, the nature oh#ren and the inability to measure it,
and the vulnerability of ‘the group,’ were relevamthis case.

The nature of the harm in this case is somewhaigumus. Certainly, no
evidence of harm to teachers was presented, apartthe obvious restriction on their
form of expression. Teachers followed instructibosn school board officers to remove
the materials promptly. The Employer was entitlednpose discipline (subject to the

grievance procedure) had the teachers not obegadotiders. Moreover, it is difficult to
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predict what evidence of harm might be persuasivedase such as this one. The Court
of Appeal expressed its concerns on this poinbhéncontext of parent-teacher interviews
at para 49, as follows:

The potential harm of teachers expressing théiectove political views on

school property cannot be measured with any degfrpeecision or easily

proved. It may, however, be reasonably apprehetice distribution of BCTF
materials might interfere with the proper functianof a parent-teacher
interview. The parent-teacher interview is anapmity (sometimes the only
opportunity) for parents to speak directly witleithchild’s teacher about their
child’s progress and to ask questions of the &ach follows logically that the
impression parents take from these interviewspldl a role in shaping their
impressions of the school system generally. dters are permitted to use
parent-teacher interviews to hand out materigbgessing their collective
political view, it is reasonable to infer a rigkat the public’s confidence in the
school system, and in particular, in teacherditads to foster an open and
supportive education environment, may be underthiSeme parents may not
have confidence in a school system where teacivbisare employed at public
expense, are permitted to use the schools wheydadlach to advance a political
agenda to which all parents may not necessarigsibe.

After this rather cautious statement, Madame Jeiglieddart concluded in the following

paragraph that she could “not discern any potehtiah from posting of materials on a

school bulletin board.”

As the Employer pointed out, the materials in ttdise were not used in
connection with parent-teacher meetings, but wareqd broader political campaigns
prior to elections. The materials at issue in tdaise were clearly directed at parents,
whose views could influence policy choices. Howetlee means of presenting these
messages to parents involved children. Teachers lwdgtons while dealing with
children. Materials were posted beside classroamason classroom doors. | do not
agree with the Employer’s argument that childrementbe objects of the political
message, but children were exposed to it.

The second contextual factor is the vulnerabdityhe group. The authorities
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cited above do not expound on this point. Thev&®award mentioned that teachers
and their union were not vulnerable, without anglaration of how he reached that
conclusion. Arbitrator Burke stated in her awarat tthe vulnerability of the students
must be considered. Counsel for the Employer arthestcthe vulnerable groups were
students and parents. Tlmhomson Newspapers Co. v. Canada (Attorney Ger@@98]

1 S.C.R. 877, Mr. Justice Bastarache explainegdi 90) that the contextual approach
to s. 1 indicates the “vulnerability of the groupiah the legislator seeks to protect,”
citing Irwin ToyandRoss v. New Brunswick School District No.[1996] 1 S.C.R. 825,
that group’s subjective fear of harm and the ingbib measure the particular harm in
guestion scientifically.

The Union argued that students did not need thie#tered from political
controversy. It pointed tBe Health Employer’s Assn. of British Columbia ospital
Employees’ Union (Davis Grievanci004] B.C.C.A.A.A. No. 11 125 L.A.C. K‘l) 145
(Sanderson). In that case, decided under the tefmsollective agreement, the
arbitrator ruled that employees could wear stickeotesting the employer’s plans to
contract out services. The facility served eldegsidents, most suffering from some
form of cognitive impairment. The employer argtiealt the stickers would disrupt the
workplace, as residents were easily frightenede Thion also relied oRlamilton-
Wentworth, supra In Hamilton-Wentworththe Ontario Labour Relations Board found
that the school board could not ban teachers wgéittons urging a position in
connection with a strike vote. Neither of thoseesasas based on tidharter. While the
parallels with this case certainly exist, the pgcad in the workplaces and collective

agreement language applied limit their applicaptlit the case at hand.
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Following the logic oThomsorNewspapers, the goal of the Employer was to
protect students and parents. While | concur withitrator Steeves that teachers and
their unions as objects of restrictions of the () rights should not be identified as
vulnerable, but they were not the object of the Exygr’s actions.

| cannot conclude that students and parents ara@lggulnerably in the
circumstances of this case. The rationale forabrgclusion is obvious, | believe.
Parents are able to vote in most cases. Theyweeaed can evaluate other political
messages. While teachers hold positions of auyhiortheir minds, it is reasonable to
infer that parents hold teachers in less authdnéy children.

By contrast children/students are required tandtschool. They typically have
little influence over who their teachers will beedchers, because of their expertise and
professional skills, are naturally in positionsaothority. InRossthe Supreme Court of
Canada relied upon the status of teachers to tirseig teacher for his extreme views
expressed outside of the classroom. In my vieat, dhalysis addresses the vulnerability
of students.

Logically, considering parents, teachers andesits, it is the vulnerability of the
students that should be given the most weightighaaise. Arbitrator Burke stated in her
award that the vulnerability of the students mustbnsideredHamilton-Wentworth
andHealth Employers Associatiosyipra were decided under different statutory
frameworks, and | did not find them particularlygfal in my own analysis.

Turning to theDakegtest, the initial question is whether the restoict are “of
sufficient importance to warrant overriding a cansionally protected right or freedom”

(at para 69). Given the importance of the freedbmxpression, the objective of the
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restriction must relate to concerns that are “pngsand substantial.” The parties in this
case agreed on the Employer’s objectives, althdlwgg obviously differed on their
significance: maintenance of political neutralityschools, prohibition of partisan
political messages, insulation of students fromigan political messages, maintenance
of teacher professionalism, the right of the Emptap manage and organize schools.

The first three Employer objectives listed in sutenmary of its argument referred
to partisan political messages. | have alreadylooled that the messages were political,
but not partisan. The authorities have establishatiteachers are entitled to engage in
some forms of political activity in schools, so tieutrality of schools is not necessarily
impaired. Similarly, informed discussion of eduecaal issues should not undermine
public confidence in schools. The language inGbart of Appeal decision supporting
political discussions in schools applies in thisecaAs the Court of Appeal decision
stated at para 51.:

Through the various materials the BCTF asked @mivers to distribute, teachers

voiced their concerns about government policiessues of particular

importance to them. This is, of course, politieapression of a kind deserving of

a high level of constitutional protection.
The facts of this case do not permit me to addiressssue of “political electioneering” in
schools, to use the phrase in the Employer’s argame

Although I did not find that the facts of this egsstified “insulating students
from partisanpolitical messages while in school” as an Emplmgective, the objective
of insulating students from political messages #hbe analyzed. The authorities make
few references to the need to isolate students palitical messages generally.

However, this goal is implicit in the Court of Apgelecision and previous arbitration

awards. Teachers hold positions of authority @tedents. Younger students in
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particular lack an appreciation of the meaningaitical messages in the classroom. The
messages directed to parents in this case dichrsat issues directly relevant to
individual students.

The views of the Court of Appeal contained in p&faguoted above are relevant.
The Court supported the right of teachers to dscless size and composition “in
relation to the needs of a particular child by fioimed and articulate teacher.” This
principle distinguishes the fact pattern of therggdeading to the Munroe award from
the case before me.

Similarly, the Munroe award was careful to note tha political expression at
issue was the posting of posters on bulletin boantiere parents and students might see
them,” and discussions in parent-teacher meetlrger he noted that the materials in
guestion did not interfere with education. In Kiazie award, the arbitrator specified
that messages to parents regarding the FSA théngeoxequires could be delivered to
parents only in sealed envelopes to exclude tlests from the BCTF materials. His
analysis of the need to protect political exprassmschools referred to adults, not
students.

Arbitrator Burke’s award occurred after severakteers wore black armbands in
the classroom to protest the standardized tesp. B0, she stated:

| accept as the Employer says that young peoplpateularly vulnerable as

apparent here. There is no doubt that the Grisvarespected dedicated teacher

who did not wish to adversely affect her students.
The arbitrator then concluded that the employersative to remove the armbands was
in furtherance of the objective of insulating stotdefrom political messages while in

attendance at school. In the hearing leadingadtirke award, the employer presented
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evidence of the distraction the armbands causesttiuients who saw them.

Considering the contextual factors set out inGbeart Appeal decision and the
authorities cited, | conclude that insulating studdrom political messages in the
classroom is a “pressing and substantial objectgerequired by th®@akestest.

| have also concluded that the Employer’s objeabiveaintaining teachers’
professionalism is overly broad and vague. ASCGbart of Appeal has noted at para 54,
the professionalism of teachers is regulated byremstatute and the College of
Teachers. The Union pointed out that the BCPSERAr identified “ensuring
professionalism” in its appeal to the Court, althiodMadame Justice Huddart
commented on that point. The only description dindteon of teacher professionalism
was the paragraph issued by the College of Teacipeosed above. That statement
certainly is commendable, but is also open to pregation. It did not provide much
guidance in this case. The Employer did not atbaethe teachers whose actions caused
the grievance in this case behaved unprofession@lgir actions were calculated to
minimize any disruption in the instructional acties at their schools. Thus, there was no
evidence that the teachers’ behaviour in this case the other authorities was
unprofessional.

The statement of teacher professionalism does pmedistinction between
teachers and civil servants offered by the Employ#hile teachers and civil servants
are both employed by agencies of the state toefgtiublic services, but teachers are
members of a learned profession who enjoy a degfraetonomy in the delivery of
services to their clients. While many civil serisaare also members of professions,

much of their work is directly tied to political cisions from elected officials.
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The final objective identified by the Employer wase right of a principal to
manage and organize schools. Counsel for the Bmaptited numerous statutory
authorities to support her argument that principalge that right, in particular, ss. 74
and 85 of the&school Actand s. 5 of th&®egulation The language is quite general, but as
the Kinzie award states at para. 82:

| am of the view that the Employer has the rightdatrol what is sent home to

parents through the medium of their children/steslanits schools. In my view,

the right flows from its responsibilities under tBehool Aceand its management
rights clause under the provincial collective agreast.

While the language is broad, as the Union argueshagement rights clauses
usually are general. The concept does identifylaons fact. Employers have the right
to organize and administer workplaces, obvioushjestt to higher statutory or legal
authority or collective agreements where they exigte proper way to treat this
objective, in my view, is to identify it and assé@ssweight in the proportionality
elements of th©akestest.

The second stage of txakestest is to establish a rational connection between
the objectives and the means chosen in limitingdoen of expression. The Employer in
this case must “show that the means chosen arenaale and demonstrably justified,”
Oakes para 70. The adjudicator has to balance thesneftthe individuals (or groups)
with the needs of society. As stated above, thasores first must be designed to
achieve the objective in question. They must biemally connected to the objective.
Secondly, the measures should impair the freedantittee as possible.” Thirdly, the
effects of the measures should be proportiondi¢mbjective identified.

In this case, | concur with Arbitrator Burke th&tére was a rational connection

between the direction” and the objective of insatastudents from political messages in
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the classroom. The instructions to the teachers ws@nnected to the objective as | have
characterized it. Arbitrator Steeves stated ad 4d5:

neither a teacher or the Union has the right, comistnal or otherwise, to post
any material they like on the school property.

The measures limited the teachers’ expressiomamner tailored to the
circumstances of the campaign. Put another waytethehers introduced ‘When Will
They Learn” campaign materials into the classroanal, the Employer instructed the
teachers to remove the posters and buttons. &obdes’ approach to introducing
political messages was limited and restrained,thednstructions were confined to the
materials in question where they appeared in thsgnrce of students, although not stated
in those terms. Therefore, the measures restribeteachers’ freedom of expression
minimally.

In addition, | have concluded that the messagesi@stion were worded to
influence parents, not students. However, thetioedor posters and button worn by
teachers were unlikely to reach many parents cosd@arthe number of students who
would see them. In other words, the impairmengxpression directed at parents was
minimal. The deleterious effects of the restoicton teachers’ expression were
proportional to the salutary effects of the insolaf the students.

In the circumstances of political discourse witbamools, | find that the measures
were proportional to the objective of insulatingds#nts from political discourse in the
classroom and adjacent areas associated with#. effect on parents, the intended
audience, was at most modest. Depending on thefdafe students, the location of their
classrooms and arrangements for admitting andsielg@atudents, it is quite possible that

many parents would not see the messages in questadh In other words, they would
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not be affected by the restriction in any way.

To summarize, | have concluded that the materisdsl in this case were political,
but not partisan. Teachers may not introduce suaterials, either in the form of printed
matter or buttons worn on their garments into faessroom or the walls or doors
immediately adjacent to classrooms.

For these reasons, the grievance is denied.

Dated at Vancouver, B.C., this 30th day of October, 2011

Mark Thompson
Arbitrator



